8 DEFAMATION LAW

Evidence of a plaintiff’s bad or good reputation
should be extended to after publication of the
defamatory material in assessing the mitigation
of damages, argues JASON DONNELLY.

Jason Donnelly is a lecturer
in law at the University of
Western Sydney and Tipstaff
lo Justice McClellan, Chief
Judge at Common Law,
Supreme Court of NSW,

NUMBER OF IMPORTANT
legal questions regard-
ing aspects of defamation
law were raised in last
year’s decision by Kirby J
3 in Mahommed v Channel

Seven Sydney Pty Ltd [2009] NSWSC 631.
One of the key legal issues considered is
whether a court, in considering mitiga-
tion of damages for defamatory published
material, can take into account evidence
of the bad reputation of the author, in cir-
cumstances where that evidence consid-
ers the bad reputation of the plaintiff after
publication of the defamatory material in
question.

Mitigation of damages

It is clear that the conduct of either the
plaintiff or the defendant may act to miti-
gate damages by decreasing the damage
suffered by the plaintiff as a result of the
defamatory publication.! Evidence of the
bad reputation of the plaintiff is admissi-
ble for the purposes of mitigation of dam-
ages.? In the decision of Mahommgd, _the
defendant submitted that the plaintiff's
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reputation was substantially impaired by
the effect of a series of findings by Palmer
J in the decision of Steele-Smith v Liberty
Financial Py Ltd}® despite the fact those
adverse findings were made after the
publication of the defamatory material in
Mahommed.

His Honour Kirby ] in Mahommed held
that he could not take into consideration
the adverse findings of Palmer J in Steele-
Smith in relation to the bad reputation
of Mr Mahommed (the plaintiff), on the
basis that he was bound by the NSW
Court of Appeal decision in Rochfort v
John Fairfax & Sons Lid,* which had deter-
mined that evidence of bad reputation is

action, I do not believe Palmer J’s findings
are relevant in mitigation”.”

There are at least three important rea-
sons why a court, when considering miti-
gation of damages in a defamation pro-
ceeding, should be permitted and indeed
obliged to consider evidence of the bad
reputation of the complainant adduced
after publication of the defamatory mate-
rial. Although the foregoing point is
clearly inconsistent and at odds with the
principle in Rochfort, there is merit in the
argument that Rechfort should no longer
be followed.

Contra cases

First, there are various decisions in
Australia and overseas which have either
not followed Rochfort or been critical of
the decision to the extent that the court
in that case had determined that evidence
of the bad reputation of the plaintiff in
mitigation of damages in defamatory pro-
ceedings is limited to pre-publication of
the defamatory material. In Middendorp

“Cverseas jurisprudence in this area has clearly

recognised the difficulty with the reasoning in Rochfort”

evidence “accumulated from one source
or another over the period of time that
precedes the occasion of the libel that is in
suit”? In any event, if his Honour were not
bound by the decision of Rochfort, Kirby J
appeared reluctant to take into considera-
tion the adverse findings of the plaintiff’s
purported bad reputation by Palmer J in
Steele-Smith, on the basis that a judge’s
reasoning is only an opinion, and not
“virtually indisputable”.s Accordingly, his
Honour held that “for the purposes of this

Electric Co Pty Ltd v Sonneveld® Gillard J
of the Supreme Court of Victoria said: “I
respectfully disagree with the ruling in
Rochfort’s case as it does not grapple with
the true basis for the admission of the
conviction, and proceeds on an assump-
tion that because the facts showed that
the convictions occurred prior to publica-
tion, the principles should be confined to
that situation. That, in my view, does not
logically follow.”

For Gillard J in Middendorp, to exclude
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evidence of convictions that affect the
reputation of a complainant in defama-
tion proceedings, prior to the assessment
of damages and after publication of the
defamatory material, would be to deprive
the court of material relevant to the vindi-
cation of the complainant’s case.® Gillard J
was of the view that to do otherwise would
fail to take into account one of the objects
of damages, which is fo restore the plain-
tiff's reputation in the eyes of those who
know hitn and the community generally:

In John Fairfax & Soms Lid v Kelly"
McHugh JA said: “A plaintiff in [a defa-
mation action} sustains loss for each day
that the defendant fails to pay the appro-
priate damages to him. ... In many cases
the award will reflect an amount for con-
tinuing injury to feelings and reputation
to the date of verdict. Hence the amount
awarded may, and usually will, be higher
than the amount which would have been
awarded as at the date of publication or
even as at the date of the writ.”

Although McHugh JA did not expressly
refer to Rochfort in his decision, it is clear
that his Honour’s reasoning in John Fair-
fax & Sons Ltd is not consistent with the
reasoning of Rochfort.® There are vari-
ous other authorities that have criticised
or doubted Rochfort: see, for example,
Amalgamated Television Sevvices Py Lid
v Marsden;® Walter v Alltools Lid* Myer
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Stores Ltd v Soo;s Sadler & State of Victo-
via v Madigan;’® Television New Zealand v
Quinn;”™ Roux v Australian Broadcasting
Commission;'® ABC v McBride® Anderson
v Ak Kit™ discussion in Nationwide News
Pty Lisnited v William El-Azzi;® Burstein
v Times Newspapers Ltd [2001] 1 WLR
579; Turner v News Group Newspapers Ltd
[2006] 1 WLR 3469; Law of Torts in Aus-
tralia, Fleming, 9th ed at 662 and Gatley
10th ed at para 27.25.

For example, in Burstein v Times News-
papers Ltd, an English decision, May 1J
expounded the following principle in rela-
tion to whether an author of a defama-
tory publication can adduce evidence of
the bad reputation of the plaintiff which
post-dates the defamatory material: “For
practical purposes, every publication has
a contextual background, even if the pub-
lication is substantially untrue. In addi-
tion, the evidence which Scott v Sampson
excludes is particular evidence of general
reputation, character or disposition which
is not directly connected with the subject
matter of the defamatory publication. It
does not exclude evidence of directly rel-
evant background context. To the extent
that evidence of this kind may alsc be
characterised as evidence of the claim-
ant’s reputation, it is admissible because
it is directly relevant to the damage which
he claims has been caused by the defama-
tory publication” (Burstein v Times Netws-
papers Ltd [2000] AHl ER (D) 2384 at [42]).

Following the decision of Bursiein, the
court in Turner v News Group Newspapers
Lid described the principle expounded by

May LJ as representing “a development of
the common law beyond the point which
it had reached in 1961".

Further, in New Zealand, the court
in Television New Zealand Lid v Quinn
[2006] EWCA. Civ 540 at 51 (per Keene
L], Moses and Pill LJJ agreeing) accepted
that since damages for defamnation con-
tinue to be incurred after the publication
of the defamatory material, it follows that
evidence referring to a change in the rep-
utation of the plaintiff after the publication
date would be relevant.

The relationship between

harm and damages

Second, the determination by Kockfort
that mitigating material occurring after
the date of the defamatory publication
is inadmissible seems to be inconsistent
with the essential purposes of an award
of compensatory damages in defamation.
The overarching principle in the award
of damages in defamation is to ensure
an appropriate and rational relationship

- between the harm suffered by the plain-

tiff and the damages awarded.® Surely,
the most appropriate and rational relation-
ship between the harm suffered by the
plaintiff and the damages awarded must
encompass mitigating material occurring
after the date of the defamatory publica-
tion. To suggest otherwise would be to
ignore the fact that the harm suffered by
the plaintiff plainly in many cases would
continue fo occur after the defamatory
publication, and, on that basis, if there is
truthful evidence of the bad reputation of
the plaintiff which has been established
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after the defamatory publication, this
would indeed reduce the harm suffered
by the plaintiff. The reason is simple. The
plaintiff’s reputation would, in the eyes
of the wider community, be tarnished for
reasons other than the defamatory publi-
cation. Ignorance of such material seems
itlogical, especially given the fact that the
reputation of the plaintiff does not, as a
matter of commonsense, stop when defa-
mation occurs.

In Carson v John Fairfax & Sons Lid®
and John Fairfax & Sons Lid v Kelly™ the
court asserted that an amount awarded
in damages must signal to the public the
vindication of the plaintiff by indicating the
baselessness of the allegations. It seems
inescapable that mitigating material occur-
ring after the date of the defamatory publi-
cation may at least provide some basis for
indicating there is some truth in the con-
tents of the defamatory material or that
could affect the plaintiff's reputation, and
thus justify a reduction in the damages.

In Uren v John Fairfax & Sons Ply Lid®
and Raoteliffe v Evans® it was made clear
that the plaintiff is entitled to damages
because he was injured in his reputation.
I it is accepted that the plantiff's repu-
tation was injured after the date of the
defamatory publication and before deter-
mination of damages on lawful grounds
(namely, truth), for reasons not connected

to the defamatory material in question,
then it seems logical that a court should
be able to take such material into account
in mitigation of damages. After all, the
law of defamation is concerned with the
protection of a plaintiff’s reputation.” By
failing to take into account in mitigation
of damages mitigating material occur-
ring after the date of the defamatory pub-
Kcation, the court would not be properly
protecting a plaintiff’s reputation. Rather,
it would be ignoring evidence of the bad
reputation of the plaintiff which clearly is
relevant to the plaintiff’s reputation, and
thus undermine a key purpose for which
an award of damages is given in defama-
tion law.

Inadmissibility of evidence

of bad reputation

Third, it seems peculiar that damages
may be affected by the conduct of a defend-
ant after publication of the defamatory
material, vet not by evidence of the bad
reputation of the plaintiff after publcation.
As was made clear in Broome v Cassell®
for example, a subsequent repetition of the
defamatory material by the defeadant can
increase damages and a publication of an
apology can reduce them.” On that basis, it
seems contradictory that adverse conduct
by the author of the defamatory publication
can affect damages, yet certain evidence of
the bad reputation of the complainant after

publication cannot be considered in dam-
ages. As was made clear by Cave J in Seoit
v Sampson,® the damage which a plaintiff
has sustained must depend entirely on the
estimation in which he or she was previ-
ously held.

Conclusion

Once it is accepted that damages for
defamation continue to be sustained after
publication of the defamatory material in
question, then, to borrow the words of
Ipp AJA in ABC v MeBride “it should
follow that evidence referring to a change
in the reputation of the plaintiff after the
publication date would be relevant”. The
admission of ﬁgch material would, as
Kirby ] said it Mighommed,” “involve an
expansion of the categories available in
mitigation of damages”. Tt is disappoint-
ing that his Honour declined to express
a view in the form of dicta in relation to
the soundness of the principle in Roch-
fort. While overseas jurisprudence in this
area, such as the decisions of Burstein v
Times Newspapers Ltd and Turner v News
Group Newspapers Lid in England, and
Television New Zealand Lid in New Zea-
land have recognised the difficulty with
the reasoning in Rochfort, the jurisdiction
of NSW has appeared content, at least to
date, to continue with the application of
Rochfort. ]
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